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Criminalization of popular protests 
 

Unconstitutional change of government 

 

One of the key innovations of the Malabo Protocol is to elevate to the international level crimes of 

particular concern to the African continent.  Perhaps no crime is more reflective of these concerns 

than the crime of unconstitutional change of government (UCG).  Although all regions of the world 

have, at one time or another, experienced such problems,1 the African continent continues to face 

significant challenges from UCGs,2 such as the 2015 coup d’état in Burkina Faso3 and the 2016 

refusal of then-President Yahya Jammeh to relinquish office after he lost the election in The 

Gambia.4  These unconstitutional changes of government “are a threat to peace and security” on 

the continent,5 contravene the right of a people to choose their governments,6 and impede socio-

economic development.7  Ending UCG is therefore critical to consolidating good governance, 

                                                 
1 See Millbrook Commonwealth Action Program on the Harare Declaration, art. 3 (1995) (addressing 

“unconstitutional overthrow of a democratically elected government” in Commonwealth countries), 

http://www.ohchr.org/EN/Issues/RuleOfLaw/CompilationDemocracy/Pages/Millbrook.aspx; Organization of 

American States, Resolution 1080 on Representative Democracy, AG/RES.1080 (XXI-O/91) (1991) (addressing 

“the sudden or irregular interruption of the democratic political institutional process or of the legitimate exercise of 

power by the democratically elected government in any of the Organization’s member states”), 

http://www.oas.org/juridico/english/agres1080.htm; Organization of American States, Inter-American Democratic 

Charter, arts. 19-21 (Sept. 11, 2001) (regarding “unconstitutional interruption of the democratic order”), 

http://www.oas.org/charter/docs/resolution1_en_p4.htm.  
2 See Issaka K. Souaré, Institute for Security Studies, The AU and the challenge of unconstitutional change of 

government in Africa 6 (Aug. 2009) (listing instances of UCG between 2000 and 2009), 

https://issafrica.org/amp/research/papers/the-au-and-the-challenge-of-unconstitutional-changes-of-government-in-

africa/download-paper-no-197-pdf; J. Shola Omotola, Unconstitutional Changes of Government in Africa: What 

Implications for Democratic Consolidation? 7-8, 11-13, 21-24 (2011) (listing instances of UCG between 2008 and 

2010, and describing history of UCG on the African continent), http://www.diva-

portal.org/smash/get/diva2:478511/FULLTEXT01.pdf.  
3 Rakotomalala & Nadia Karoui, The rise and fall of Burkina Faso’s coup: what you need to know, THE GUARDIAN 

(Sept. 24, 2015), https://www.theguardian.com/world/2015/sep/24/burkina-faso-coup-rise-and-fall-of-what-you-

need-to-know.  
4 Dionne Searcy & Jaime Yaya Barry, Yahya Jammeh, Gambian President, Now Refuses to Accept Election Defeat, 

THE NEW YORK TIMES (Dec. 9, 2016), https://www.nytimes.com/2016/12/09/world/africa/yahya-jammeh-gambia-

rejects-vote-defeat-adama-barrow.html; AU, Peace and Security Council, Communiqué, PSC/PR/COMM. 

(DCXLVII) (Jan. 13, 2017), http://www.peaceau.org/uploads/647.psc.comm.gambia.13.01.2017-1.pdf.  
5 OAU, Assembly of Heads of State and Government, Declaration on the Framework for an OAU Response to 

Unconstitutional Changes of Government, AHG/Decl.5(XXXVI) (2000), http://www.peaceau.org/uploads/ahg-decl-

5-xxxvi-e.pdf; see also AU, African Charter on Democracy, Elections and Governance, preamble (describing UCG 

as “one of the essential causes of insecurity, instability and violence conflict in Africa”), (Jan. 30, 2007), 

https://au.int/en/treaties/african-charter-democracy-elections-and-governance. 
6 See, e.g., OAU, African Charter on Human and Peoples’ Rights, art. 13 (June 1, 1981), 

https://au.int/sites/default/files/treaties/7770-treaty-0011_-_african_charter_on_human_and_peoples_rights_e.pdf; 

OAU, Assembly of Heads of State and Government, Declaration on the Principles Governing Democratic Elections 

in Africa, art. IV(1)AGH/Decl.1 (XXXVIII) (2002), https://www.eisa.org.za/pdf/au2002declaration.pdf; Inter-

Parliamentary Council, Universal Declaration on Democracy (Sept. 16, 1997), http://archive.ipu.org/cnl-e/161-

dem.htm. 
7 See The New Partnership for Africa’s Development, Declaration on Democracy, Political, Economic and 

Corporate Governance, AHG/235(XXXVIII), http://www.chr.up.ac.za/chr_old/hr_docs/arpm/docs/book2.pdf; J. 

Shola Omotola, Unconstitutional Changes of Government in Africa: What Implications for Democratic 

Consolidation? 7-8, 11-13, 21-24 (2011), at 16, 37,  

 http://www.diva-portal.org/smash/get/diva2:478511/FULLTEXT01.pdf. 

http://www.ohchr.org/EN/Issues/RuleOfLaw/CompilationDemocracy/Pages/Millbrook.aspx
http://www.oas.org/juridico/english/agres1080.htm
http://www.oas.org/charter/docs/resolution1_en_p4.htm
https://issafrica.org/amp/research/papers/the-au-and-the-challenge-of-unconstitutional-changes-of-government-in-africa/download-paper-no-197-pdf
https://issafrica.org/amp/research/papers/the-au-and-the-challenge-of-unconstitutional-changes-of-government-in-africa/download-paper-no-197-pdf
http://www.diva-portal.org/smash/get/diva2:478511/FULLTEXT01.pdf
http://www.diva-portal.org/smash/get/diva2:478511/FULLTEXT01.pdf
https://www.theguardian.com/world/2015/sep/24/burkina-faso-coup-rise-and-fall-of-what-you-need-to-know
https://www.theguardian.com/world/2015/sep/24/burkina-faso-coup-rise-and-fall-of-what-you-need-to-know
https://www.nytimes.com/2016/12/09/world/africa/yahya-jammeh-gambia-rejects-vote-defeat-adama-barrow.html
https://www.nytimes.com/2016/12/09/world/africa/yahya-jammeh-gambia-rejects-vote-defeat-adama-barrow.html
http://www.peaceau.org/uploads/647.psc.comm.gambia.13.01.2017-1.pdf
https://au.int/en/treaties/african-charter-democracy-elections-and-governance
https://au.int/sites/default/files/treaties/7770-treaty-0011_-_african_charter_on_human_and_peoples_rights_e.pdf
https://www.eisa.org.za/pdf/au2002declaration.pdf
http://archive.ipu.org/cnl-e/161-dem.htm
http://archive.ipu.org/cnl-e/161-dem.htm
http://www.chr.up.ac.za/chr_old/hr_docs/arpm/docs/book2.pdf
http://www.diva-portal.org/smash/get/diva2:478511/FULLTEXT01.pdf
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promoting human rights, building stable governments and strong economies, and preventing 

conflict, as the AU and its predecessor have recognized.8 

 

For years, African States have engaged in efforts to consolidate democracy and respect for the rule 

of law, including through the elimination of unconstitutional changes of government.9  These 

principles are enshrined in the AU’s Constitutive Act10 and have been incorporated into other key 

components of the AU’s peace and governance architecture, including NEPAD and the Peace and 

Security Council.11  As part of these responses, the AU and the OAU agreed to impose significant 

penalties on perpetrators of UCG, including suspension from participation in the policy organs of 

the OAU and the AU, as well as sanctions such as visa denials and trade restrictions,12 and have 

not hesitated to impose these penalties as appropriate.13  These efforts have been supported by 

similar initiatives at the sub-regional level.14  

 

In 2007, faced with continuing violations of democratic governance, the AU adopted the African 

Charter on Democracy, Elections, and Governance in 2007.15  The Charter provides a 

comprehensive definition of UCG,16 confirms the key role of the Peace and Security Council in 

combating UCG, and reiterates and strengthens the sanctions available against perpetrators of 

UCG, including a prohibition on participating in transitional elections, suspension from 

                                                 
8 OAU, Assembly of Heads of State and Government, Decision, AHG/Dec.141(XXXV) (1999), 

http://archive.au.int/collect/auassemb/import/English/AHG%20Decl%201-2%20XXXV_E.pdf. 
9 See, e.g., OAU, Council of Ministers, Decision, CM/Dec.356(LXVI) (1997), http://www.peaceau.org/uploads/cm-

dec-356-lxvi-e.pdf; OAU, Assembly of Heads of State and Government, Decision, AHG/Dec.142(XXXV) (1999), 

http://archive.au.int/collect/auassemb/import/English/AHG%20Decl%201-2%20XXXV_E.pdf; OAU, Assembly of 

Heads of State and Government, Decision on Unconstitutional Changes of Government in Africa, AHG/Dec.150 

(XXXVI) (2000), http://www.peaceau.org/uploads/ahg-dec-150-xxxvi-e.pdf; OAU, Assembly of Heads of State and 

Government, Declaration on the Framework for an OAU Response to Unconstitutional Changes of Government, 

AHG/Decl.5(XXXVI) (2000), http://www.peaceau.org/uploads/ahg-decl-5-xxxvi-e.pdf. 
10 AU, Constitutive Act of the African Union, art. 4 (July 11, 2000), https://au.int/en/constitutive-act. 
11 AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union, art. 7(g), 

(July 9, 2002), https://au.int/en/treaties/protocol-relating-establishment-peace-and-security-council-african-union; 

AU, African Charter on Democracy, Elections and Governance, arts. 24-25 (recognizing the role of the Peace and 

Security Council in combating UCG), (Jan. 30, 2007), https://au.int/en/treaties/african-charter-democracy-elections-

and-governance; The New Partnership for Africa’s Development, Declaration on Democracy, Political, Economic 

and Corporate Governance, AHG/235(XXXVIII), ¶ 13, 

 http://www.chr.up.ac.za/chr_old/hr_docs/arpm/docs/book2.pdf. 
12 Declaration on the Framework for an OAU Response to Unconstitutional Changes of Government, supra note 5; 

AU Constitutive Act, supra note 10, art. 30; Omotola, supra note 7, at 32-33.   
13 See Morris Kiwinda Mbondenyi, Institutional Mainstreaming and Rationalisation, in MANISULI SSENYONJO, THE 

AFRICAN REGIONAL HUMAN RIGHTS SYSTEM 422, 442-43 (2012); Nsongurua J. Udombana, An African Human 

Rights Court and an African Union Court: A Needful Duality or a Needless Duplication?, 28 BROOKLYN JOURNAL 

OF INTERNATIONAL LAW 811, 859-63 (2003), at 428. 
14 ECOWAS, Protocol A/SP1/12/01 on Democracy and Good Governance Supplementary to the Protocol relating to 

the Mechanism for Conflict Prevention, Management, Resolution, Peacekeeping and Security [hereinafter 

ECOWAS Protocol on Democracy and Good Governance], arts. 1(b)-(e), 9 (Dec. 21, 2001), 

http://www.internationaldemocracywatch.org/attachments/350_ECOWAS%20Protocol%20on%20Democracy%20a

nd%20Good%20Governance.pdf. 
15 See generally African Charter on Democracy, Elections and Governance, supra note 5. 
16 Id. art. 23.   

http://archive.au.int/collect/auassemb/import/English/AHG%20Decl%201-2%20XXXV_E.pdf
http://www.peaceau.org/uploads/cm-dec-356-lxvi-e.pdf
http://www.peaceau.org/uploads/cm-dec-356-lxvi-e.pdf
http://archive.au.int/collect/auassemb/import/English/AHG%20Decl%201-2%20XXXV_E.pdf
https://au.int/en/treaties/african-charter-democracy-elections-and-governance
https://au.int/en/treaties/african-charter-democracy-elections-and-governance
http://www.chr.up.ac.za/chr_old/hr_docs/arpm/docs/book2.pdf
http://www.internationaldemocracywatch.org/attachments/350_ECOWAS%20Protocol%20on%20Democracy%20and%20Good%20Governance.pdf
http://www.internationaldemocracywatch.org/attachments/350_ECOWAS%20Protocol%20on%20Democracy%20and%20Good%20Governance.pdf
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participation in the activities of the AU, and punitive economic measures.17  The Charter entered 

into force in 2012 and, as of March 15, 2018, had 30 States Parties.18 

 

Importantly, the Charter further provides that perpetrators of UCG may be tried before “the 

competent court of the Union.”19  At the time the Charter was adopted, however, no such court 

existed.20  Ratification of the Malabo Protocol will, for the first time in the region and 

internationally, provide a forum for the prosecution of such cases.  No other regional or 

international court – not even the ICC – currently has jurisdiction over such crimes.21 

 

The crime of UCG in the Malabo Protocol adopts nearly verbatim the definition of UCG contained 

in the Charter on Democracy, Elections, and Governance.  Under the Charter, five acts qualify as 

UCG: 

(1) Any putsch or coup d’Etat against a democratically elected government; 

(2) Any intervention by mercenaries to replace a democratically elected government; 

(3) Any replacement of a democratically elected government by armed dissidents or rebels; 

(4) Any refusal by an incumbent government to relinquish power to the winning party or 

candidate after free, fair and regular elections; or  

(5) Any amendment or revision of the constitution or legal instruments, which is an 

infringement on the principles of democratic change of government.22 

 

All five of these acts are included in the crime of UCG in the Malabo Protocol, ensuring the 

availability of a competent African Court for their prosecution.  This definition reflects the regional 

understanding of what constitutes UCG, as this definition already has been approved by the 

African Union’s Assembly and adopted by the more than half of AU member States that have 

ratified the Charter.23  Moreover, the inclusion of acts not only by mercenaries or rebels but also 

by incumbent governments demonstrates the intent of African leaders to hold accountable all those 

who interfere with a people’s right to the democratically elected government of their choice.24 

 

In addition to the five acts included in the Charter, the Malabo Protocol adds three acts for which 

a person may be held criminally responsible.  First, to the provision that a democratically elected 

government may not be replaced through intervention by mercenaries, it adds that such 

                                                 
17 African Charter on Democracy, Elections and Governance, supra note 5, arts. 24-25. 
18 AU, List of Countries which have Signed, Ratified/Acceded to the African Charter on Democracy, Elections and 

Governance, https://au.int/sites/default/files/treaties/7790-sl-

african_charter_on_democracy_elections_and_governance_8.pdf. 
19 African Charter on Democracy, Elections and Governance, supra note 5, art. 25(5). 
20 See Abass, Ademola Abass, Prosecuting International Crimes in Africa: Rationale, Prospects and Challenges, 24 

EUROPEAN JOURNAL OF INTERNATIONAL LAW 933, 942 (2013), at 940 (noting the “absurd situation” currently 

prevailing in which no AU court can prosecute a crime that AU member states have repeatedly recognized as a 

serious crime in the region).  
21 See generally Rome Statute of the International Criminal Court, art. 16 (July 17, 1998), https://www.icc-

cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf. 
22 African Charter on Democracy, Elections and Governance, supra note 5, art. 23. 
23 List of Countries which have Signed, Ratified/Acceded to the African Charter on Democracy, Elections and 

Governance, supra note 18. 
24 See Ademola Abass, The Proposed International Criminal Jurisdiction for the African Court: Some 

Problematical Aspects, NETHERLANDS INTERNATIONAL LAW REVIEW 27, 45 (2013), at 29, 

http://collections.unu.edu/eserv/UNU:9/NILR_2013-1_Abass.pdf. 
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governments may not be replaced through political assassination.25 Assassinations of elected 

leaders are plainly undemocratic and unconstitutional,26 and this provision appears to be 

uncontroversial.  Second, the Malabo Protocol criminalizes any substantial modification to the 

electoral laws in the last six (6) months before the elections without the consent of the majority of 

the political actors.27  This provision is drawn from ECOWAS’s Protocol on Democracy and Good 

Governance, which contains a nearly identical prohibition.28  Because last-minute changes in 

electoral laws may too often represent attempts by incumbent governments to hold onto power 

illegally, this prohibition appears consistent with the definition of UCG.  Changes to election laws 

may still be enacted if they have the support of the majority of political actors, thereby 

demonstrating that those changes are legitimate and democratic.   

 

Thus, the only potentially problematic change from the Charter’s definition of UCG appears in 

article 28E(1)(e).  The Charter version of that provision prohibits “[a]ny amendment or revision 

of the constitution or legal instruments, which is an infringement on the principles of democratic 

change of government.”29  This is a key form of UCG, as many incumbent rulers attempt to 

illegally remain in office beyond their terms by enacting constitutional amendments.30  The 

Malabo Protocol, however, adds an additional prohibited act to the Charter definition, providing 

criminal responsibility for “any amendment or revision of the Constitution or legal instruments . . 

. which is inconsistent with the Constitution.”31  As currently worded, this provision applies not 

only to constitutional amendments that infringe upon democratic principles, but also to those that 

reinforce and expand upon democratic principles.32  This is particularly problematic since African 

countries still grappling with conflict, autocratic leaders, and other governance issues may have 

anachronistic provisions in their Constitutions that unnecessarily limit democratic participation.  

Although the African Court could interpret this provision to limit it to constitutional changes that 

infringe upon democratic principles, it would be prudent to explicitly address this issue.   

 

Three additional concerns have been raised regarding the crime of UCG contained in the Malabo 

Protocol: 

 

• Lack of definitions.  The Malabo Protocol does not define many of the terms used 

in Article 28E, including “putsch,” “coup d’état,” “democratically elected 

                                                 
25 AU, Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights 

(June 27, 2014) [hereinafter Malabo Protocol], annex art. 14 (adding art. 28E(1)(c)), 

https://au.int/en/treaties/protocol-amendments-protocol-statute-african-court-justice-and-human-rights. 
26 OAU, Communiqué of the 73rd ordinary Session of the Central Organ of the OAU mechanism for conflict 

Prevention, management and resolution (Jan. 29, 2001) (condemning the assassination of the President of the DRC 

as a flagrant violation of the OAU’s decision on UCG), https://reliefweb.int/report/democratic-republic-congo/dr-

congo-communiqu%C3%A9-73rd-ordinary-session-central-organ-oau. 
27 Malabo Protocol, supra note 25, annex art. 14 (adding art. 28E(1)(e)). 
28 ECOWAS Protocol on Democracy and Good Governance, supra note 14, art. 2(1). 
29 African Charter on Democracy, Elections and Governance, supra note 5, art. 23. 
30 Omotola, supra note 7, at 26. 
31 Malabo Protocol, supra note 25, annex art. 14 (adding art. 28E(1)(e)). 
32 See Gerhard Kemp & Selemani Kinyunyu, The Crime of Unconstitutional Change of Government (Article 28E) in 

GERHARD WERLE & MORITZ VORMBAUM, THE AFRICAN CRIMINAL COURT 57, 67-68 (2017), at 67. 
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government,” and “principles of democratic change of government.”33  This is 

problematic because there is room for disagreement about many of these terms.  For 

example, a “coup d’état” has been defined, inter alia, as “a sudden violent seizure 

of power from a government,”34 “the violent overthrow or alteration of an existing 

government by a small group,”35 and the “quick and decisive extra-legal seizure of 

governmental power by a relatively small but highly organized group of political 

or military leaders.”36  These definitions vary in whether they impose a limitation 

on the size of the group, whether political or military leaders must be involved, and 

whether violence must be used.37  Without more precise definitions, a defendant 

could raise a legality challenge, arguing that the crime was insufficiently clear 

under international law to impose criminal sanctions.38  In addition, and as 

discussed further below, concerns have been raised that the lack of definitions could 

lead to the over-broad application of this crime to legitimate acts, such as popular 

protests, or could result in an insufficient application due to an overly narrow 

interpretation of democratic principles.   

 

• Criminalization of popular protests.  By far, the most damning critique of the 

Malabo Protocol definition of UCG is that it could lead to the criminalization of, 

and thus prosecution of participants in, popular protests.39  Under this argument, 

such protests were protected by earlier drafts of the Malabo Protocol, which 

included a provision that “any act of a sovereign people peacefully exercising their 

inherent right shall not constitute an offence under this article,” but the removal of 

that provision opened the door to criminalization and prosecution.40  In fact, it is 

highly unlikely that leaders of or participants in a popular protest could be 

prosecuted for UCG.  None of the acts constituting UCG in the Malabo Protocol 

cover popular protests.  For example, popular protests do not use mercenaries or 

                                                 
33 Malabo Protocol, supra note 25, art. 14 (adding art. 28E); see also Kemp & Kinyunyu, supra note 32, at 66 

(expressing concern at the attempt to define “democratically elected government” by reference to other unnamed 

treaties). 
34 CONCISE OXFORD ENGLISH DICTIONARY 327 (2002). 
35 MERRIAM-WEBSTER DICTIONARY ONLINE, https://www.merriam-webster.com/dictionary/coup%20d'%C3%A9tat.  
36 PAUL M. JOHNSON, A GLOSSARY OF POLITICAL ECONOMY TERMS, 

http://www.auburn.edu/~johnspm/gloss/coup_d_etat.  
37 Other definitions exist and introduce other potential requirements.  As one scholar has observed, “experts have 

been attempting to define the term coup d'etat for centuries.”  Eric Schmitz, Foreign Aid in Egypt: The Legality of 

Continued Financial Support to the Egyptian Military After Mohammed Morsi’s Removal from Power, 21 

UNIVERSITY OF MIAMI INTERNATIONAL & COMPARATIVE LAW REVIEW 349, 370 (2014). 
38 Amnesty International, Malabo Protocol: Legal and Institutional Implications of the Merged and Expanded 

African Court, Snapshots 6 (2017), at 6,  

https://www.amnesty.org/en/documents/afr01/6137/2017/en/. 
39 Id. (expressing concern that broadly defined crimes, such as terrorism and unconstitutional change of government, 

may be “used to clamp down on the legitimate exercise of freedom of expression, association, assembly and human 

rights”). 
40 Kenyans for Peace with Truth & Justice, Seeking Justice or Shielding Suspects? 10 (2016), at 18, 

http://kptj.africog.org/wp-content/uploads/2016/11/Malabo-Report.pdf; Garth Abraham, South African Institute of 

International Affairs, Africa’s Evolving Continental Structures: At the Crossroads?, 8 (2015), at 20 n.48, 

https://www.saiia.org.za/occasional-papers/669-africa-s-evolving-continental-court-structures-at-the-crossroads/file; 

Kemp & Kinyunyu, supra note 32, at 68-69; Amnesty International, Malabo Protocol Snapshots, supra note 38, at 

6. 

https://www.merriam-webster.com/dictionary/coup%20d'%C3%A9tat
http://www.auburn.edu/~johnspm/gloss/coup_d_etat
https://www.amnesty.org/en/documents/afr01/6137/2017/en/
http://kptj.africog.org/wp-content/uploads/2016/11/Malabo-Report.pdf
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rebels, nor are they used to assist an incumbent government that refuses to 

relinquish power.  The closest act under the Malabo Protocol that might apply to a 

popular protest would be a putsch or coup d’état, but even these do not quite fit.  

Although there are a range of definitions for both terms, as noted above, both 

generally denote a secretly planned takeover of the government by a small group 

of individuals41—criteria that do not describe a popular uprising.  It is thus highly 

improbable that the African Court would decide that leaders of or participants in a 

popular protest could be prosecuted for UCG. 

 

• Omission of other undemocratic acts.  The Malabo Protocol “focuses almost 

exclusively on the overthrow of a government by force”42 and thus does not criminalize 

all undemocratic acts, such as holding fraudulent elections or failing to hold any 

elections at all.  Such acts would appear to be on par with, if not worse than, an 

incumbent government that holds free and fair elections and then refuses to relinquish 

power to the winner.43  Nonetheless, as a new international crime, it is reasonable for 

the Malabo Protocol to limit the definition of UCG to those acts which already have 

been accepted by a large number of African States in an earlier charter.  This provides 

a well-accepted core of the crime that can be later expanded upon through amendment 

if and when the AU recognizes other acts as constituting UCG. 

 

• Immunities.  Although the immunities provision applies to all crimes, it has been 

particularly criticized in relation to certain crimes, like UCG, that critics claim are 

committed more frequently by those in office.44  With respect to UCG, however, this 

criticism is misplaced.  Of the six acts that constitute the crime of UCG in the Malabo 

Protocol, at least three – use of mercenaries; coup d’état; and use of armed dissidents, 

rebels, or political assassination45 – are much more likely to be committed by non-state 

actors trying to overthrow the state than by senior state officials.  The Malabo 

Protocol’s immunity provision would therefore not apply to them.46  Even if the acts 

were successful and these individuals seized power, under customary international law, 

immunity would likely not attach so long as their “government” remained 

unrecognized.47  With respect to the remaining acts constituting the crime of UCG, 

although the African Court would not be able to prosecute heads of state and other 

senior state officials during their tenure in office, they could be held accountable after 

                                                 
41 Supra notes 33-37 & accompanying text; see also MERRIAM-WEBSTER DICTIONARY ONLINE (defining “putsch” as 

“a secretly plotted and suddenly executed attempt to overthrow a government”) , https://www.merriam-

webster.com/dictionary/putsch; Eric Schmitz, Foreign Aid in Egypt: The Legality of Continued Financial Support to 

the Egyptian Military After Mohammed Morsi’s Removal from Power, 21 UNIVERSITY OF MIAMI INTERNATIONAL & 

COMPARATIVE LAW REVIEW 349, 370 (2014), at 370; Ved Nanda, Revolution, Democracy, and the Critical Role of 

Constitution-Making: Some Preliminary Thoughts, 89 DENVER UNIVERSITY LAW REVIEW 581, 581 (2012) (social 

revolutions and coups are two different types of regime change). 
42 Stephen Schnably, Emerging International Law Constraints on Constitutional Structure and Revision: A 

Preliminary Appraisal, 62 UNIVERSITY OF MIAMI LAW REVIEW 417, 454 (2007). 
43 See Malabo Protocol, supra note 25, annex art. 14 (adding art. 28E(1)(d)). 
44 Kemp & Kinyunyu, supra note 32, at 69. 
45 Malabo Protocol, supra note 25, art. 14 (adding art. 28E(1)(a)-(c)). 
46 Id. art. 22 (adding article 46A bis). 
47 UN, Yearbook of the International Law Commission, vol. II, ¶¶ 122-24 (2008), https://www.legal-

tools.org/doc/34dfa0/pdf/.  

https://www.merriam-webster.com/dictionary/putsch
https://www.merriam-webster.com/dictionary/putsch
https://www.legal-tools.org/doc/34dfa0/pdf/
https://www.legal-tools.org/doc/34dfa0/pdf/
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leaving office.  Recent events demonstrate a growing willingness – by the AU, regional 

communities, and civil society – to intervene to end such unconstitutional governments.  

For example, shortly after then-President Yahya Jammeh indicated that he intended to 

remain in office despite losing the recent elections,48 both ECOWAS and the African 

Union moved to intervene, declaring the President’s actions untenable and warning of 

“serious consequences” if he refused to leave office.49  Shortly thereafter, Yahya 

Jammeh stepped down.  If the criminal jurisdiction of the African Court had been in 

place, he could then have been held accountable before the Court.  Even if the AU’s 

intervention had been unsuccessful, however, the AU’s decision to cease recognizing 

Yahya Jammeh as President would likely have stripped him of any immunity,50 thereby 

enabling prosecution (though again, this would only have been relevant if the criminal 

jurisdiction already had been in place).  And in Burkina Faso, then-President Blaise 

Compaoré’s attempt to revise the constitution to enable him to stay in office led to a 

popular uprising that forced him to resign.51  As these examples show, the environment 

in Africa is rapidly shifting and there is an opportunity for swift justice even for heads 

of state and senior state officials who are increasingly being forced from office when 

they attempt to unconstitutionally prolong their power. 
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