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Peace and Justice Sequencing  

 

 

a. Description of relevant provisions of the Malabo Protocol 

 

The Malabo Protocol contains extensive provisions regarding the relationship of the African Union 

to the expanded African Court of Justice and Human and Peoples’ Rights, consistent with the 

Court’s status as an organ of the Union.1  These provisions govern the African Union’s role in 

everything from the deposit of ratifications2 to the election of judges3 to the process of amending 

the Protocol.4   

 

Two particular provisions, however, are worth highlighting because they underscore the Court’s 

position in the larger African Union framework and set the tone for the ways in which the African 

Union is likely to relate to the Court more generally.  First, the Malabo Protocol amends article 29 

of the Statute of the African Court of Justice and Human and Peoples’ Rights to permit two 

additional entities—the Peace and Security Council and the Office of the Prosecutor—to submit 

cases to the Court on any issue or dispute within the Court’s jurisdiction.5  When combined with 

the pre-existing provisions in article 29 of the Statute, this will enable three types of entities to 

have broad access to the African Court on any matter within its jurisdiction: 

 

• States Parties to the Protocol; 

• certain organs of the African Union, namely the Assembly, the Peace and Security 

Council, the Parliament, and other organs of the Union authorized by the Assembly; 

and 

• the Office of the Prosecutor.6 
 

Second, the revised Statute of the African Court of Justice and Human and Peoples’ Rights requires 

the Registrar of the African Court to notify the Chairperson of the Commission of all cases 

instituted before it.7  When combined with article 49 of the Statute, such notice will enable the 

                                                 
1 See AU, Constitutive Act of the African Union, art. 5(1)(d) (July 11, 2000), https://au.int/en/constitutive-act. 
2 AU, Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights 

(June 27, 2014) [hereinafter Malabo Protocol], arts. 9-10, https://au.int/en/treaties/protocol-amendments-protocol-

statute-african-court-justice-and-human-rights. 
3 Id. annex art. 4. 
4 Id. art. 12. 
5 Id. annex art. 15 (amending art. 29 of the Statute of the African Court of Justice and Human Rights).   
6 Id.; AU, Protocol on the Statute of the African Court of Justice and Human Rights, art. 29 (July 1, 2008) 

[hereinafter Merger Protocol], https://au.int/en/treaties/protocol-statute-african-court-justice-and-human-rights. In 

addition to these three types of entities, article 29 of the Merger Protocol permits staff members of the African 

Union to submit appeals of disputes to the Court provided the dispute is within the limits and under the terms and 

conditions laid down in the Staff Rules and Regulations of the Union.  Merger Protocol, annex art. 29(1)(c).  These 

will generally be limited to the terms and conditions of employment of African Union staff.  
7 Malabo Protocol, supra note 2, annex art. 17 (adding art. 34(A)(2) to require the Registrar to give notice to the 

Chairperson of the Commission of the institution of proceedings before the International Criminal Law Section); id., 

annex arts. 33(3) (pre-existing provision requiring the Registrar to give notice to the Chairperson of the Commission 

of the institution of proceedings before the General Affairs section), 34(2) (same with respect to the Human Rights 

Section).  In cases brought before the General Affairs Section, the Chairperson must also ensure that all Member 

States are notified.  Id., annex art. 33(3). 

https://au.int/en/treaties/protocol-statute-african-court-justice-and-human-rights
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African Union, and its various organs, to submit a request to intervene in a case if the organ 

believes it has an interest of a legal nature which may be affected by the decision in that case.8   

 

For ease of reference, the exact language of the relevant sections, as amended by the Malabo 

Protocol, is provided below: 

 

Article 29 of the Statute (as amended) 

Entities Eligible to Submit Cases to the Court 

 

1.  The following entities shall be entitled to submit cases to the Court on any issue or dispute  

provided for in Article 28: 

 

a) State Parties to the present Protocol; 

 

b) The Assembly, the Peace and Security Council, the Parliament and other organs 

of the Union authorized by the Assembly; 

 

c) A staff member of the African Union on appeal, in a dispute and within the limits 

and under the terms and conditions laid down in the Staff Rules and Regulations 

of the Union; 

 

d) The Office of the Prosecutor. 

 

2. The Court shall not be open to States, which are not members of the Union.  The Court 

shall also have no jurisdiction to deal with a dispute involving a Member State that has not 

ratified the Protocol. 

 

Article 33 of the Statute 

Institution of Proceedings before the General Affairs Section 

 

1. ... 

2. ... 

3. The Registrar shall also notify, through the Chairperson of the Commission, all Member 

States and, if necessary, the organs of the Union whose decisions are in dispute. 

 

Article 34 of the Statute 

Institution of Proceedings before the Human Rights Section 

 

1. ... 

2. The Registrar shall forthwith give notice of the application to all parties concerned, as well 

as the Chairperson of the Commission. 

 

Article 34A of the Statute (as amended) 

Institution of Proceedings before the International Criminal Law Section 

                                                 
8 Merger Protocol, supra note 6, annex art. 49.  Member States of the African Union are granted the same right of 

intervention.  Id. 
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1. ... 

2. The Registrar shall forthwith give notice of the case to all parties concerned, as well as the 

Chairperson of the Commission. 

 

Article 49 of the Statute 

Intervention 

 

1. Should a Member State or organ of the Union consider that is has an interest of a legal nature 

which may be affected by the decision in the case, it may submit a request to the Court to be 

permitted to intervene.  It shall be for the Court to decide upon this request. 

2. … 

3. … 

 

 

b. Analysis  

 

The Malabo Protocol solidifies the status of the African Court of Justice and Human Rights as a 

key institution in the African Union’s larger peace and security architecture.  By granting the Peace 

and Security Council, along with the Assembly and Parliament, the authority to bring, and the 

possibility of intervening in, a case before any chamber of the African Court, the Malabo Protocol 

helps to ensure that decisions about whether and when to bring cases before the Court are informed 

by the African Union’s wider efforts to prevent, manage, and resolve conflicts on the Continent.9  

These efforts recognize that criminal prosecutions, though important, are just one of many 

interventions that must be coordinated and carefully sequenced if there is to be a lasting 

transformation in countries emerging from mass atrocities.  The Malabo Protocol facilitates that 

coordination and sequencing by providing the chief peace and security institutions of the African 

Union—the Assembly, the Parliament, and the Peace and Security Council—a vital role in the 

initiation and continuation of cases. 

 

The African continent has experienced some of the worst atrocities of the modern era,10 forcing its 

leaders to develop innovative and comprehensive institutions and strategies to prevent, manage, 

                                                 
9 See AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union, art. 2(1), 

(July 9, 2002) (establishing the Peace and Security Council as the “standing decision-making organ for the 

prevention, management and resolution of conflicts”), https://au.int/en/treaties/protocol-relating-establishment-

peace-and-security-council-african-union. 
10 See Kofi Annan, Address to the Security Council on The Situation in Africa: the impact of AIDS on peace and 

security (Jan. 10, 2000) (“Out of two dozen or more conflicts raging around the world, roughly half are in Africa.”), 

https://www.un.org/sg/en/content/sg/speeches/2000-01-10/address-kofi-annan-security-council-situation-africa-

impact-aids; Charles Chernor Jalloh, Regionalizing International Criminal Law, 9 INT’L CRIM. L. REV. 445 (2009) 

(“The [African] continent has thus become the most conflict affected and conflict prone region in the world.”); 

Protocol Relating to the Establishment of the Peace and Security Council of the African Union, supra note 9, 

preamble (expressing “concern[] about the continued prevalence of armed conflicts in Africa”); AU, Decision on the 

Report of the Peace and Security Council on its Activities and the State of Peace and Security in Africa, Doc. 

Assembly/AU/Dec.583(XXV) (June 14-15, 2015) (“Africa continues to face serious conflicts and crises with 

devastating humanitarian and socioeconomic consequences”), https://au.int/sites/default/files/decisions/9664-

assembly_au_dec_569_-_587_xxiv_e.pdf. 

https://www.un.org/sg/en/content/sg/speeches/2000-01-10/address-kofi-annan-security-council-situation-africa-impact-aids
https://www.un.org/sg/en/content/sg/speeches/2000-01-10/address-kofi-annan-security-council-situation-africa-impact-aids
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and resolve conflicts.11  The centerpiece of those efforts is the African Union’s Peace and Security 

Council (PSC), which was established in 2002 as the “standing decision-making organ for the 

prevention, management and resolution of conflicts.”12  To achieve these objectives, the PSC has 

a wide mandate to promote peace, security, and stability; anticipate and prevent conflicts; promote 

and implement peace-building and post-conflict reconstruction activities; combat terrorism; and 

encourage democratic practices, good government, the rule of law, and the protection of human 

rights.13  The PSC may also recommend intervention in a Member State where war crimes, crimes 

against humanity, or genocide are being committed,14 consistent with the Constitutive Act of the 

African Union.15  To pursue these objectives, the PSC works closely with other AU and African 

entities, including the Parliament, Commission, Panel of the Wise, Continental Early Warning 

System, African Standby Force, and regional mechanisms.16  Because the PSC was established 

before the creation of the African Court, and well before the proposal to extend its jurisdiction to 

international crimes, the PSC does not have an explicit mandate with respect to the African Court 

or international criminal processes.  Nonetheless, combating impunity and ensuring justice for 

international crimes certainly falls within the PSC’s mandates to encourage the rule of law, protect 

human rights, and promote respect for the sanctity of human life and international humanitarian 

law.17 

 

To guide the work of the AU and the PSC, the African Union has been drafting a Transitional 

Justice Policy to assist African societies emerging from violent conflicts or authoritarianism in 

pursuing peace, justice, and accountability.18  At the heart of this policy is the understanding that 

in “fragile post-conflict setting[s], a … balance … must be struck between peace and reconciliation 

on the one hand and responsibility and accountability on the other.”19  Such an approach does not 

negate the importance of accountability measures, but rather acknowledges that justice “is a multi-

dimensional concept that encompasses judicial and non-judicial forms, retributive and restorative 

elements.”20  Thus, in contrast to more dogmatic approaches, the AU’s transitional justice policy 

recognizes that societies emerging from conflict often have multiple needs, including ensuring 

peace, catalyzing democratic transformation, and pursuing reconciliation and accountability. 

Ultimately, it is the people of the affected society who must determine the appropriate combination 

of transitional justice mechanisms based on their unique circumstances.21  By focusing on the 

larger range of measures open to societies in transition, the AU’s Transitional Justice Policy 

                                                 
11 AU, Panel of the Wise, Peace, Justice, and Reconciliation in Africa: Opportunities and Challenges in the Fight 

Against Impunity 27 (2013) (“Since the early 1990s, Africa has served as a vast testing ground 

for new policies to address impunity, seek truth and justice, and enable reconciliation in fractured societies”), 

https://reliefweb.int/sites/reliefweb.int/files/resources/ipi_e_pub_peacejusticeafrica.pdf. 
12 Protocol Relating to the Establishment of the Peace and Security Council of the African Union, supra note 9, art. 

2(1). 
13 Id. art. 3. 
14 Id. art. 7(1)(e). 
15 AU Constitutive Act, supra note 1, art. 4(h). 
16 Protocol Relating to the Establishment of the Peace and Security Council of the African Union, supra note 9, arts. 

2(2), 16, 18 
17 Id. art. 3(f). 
18 AU, Draft Transitional Justice Policy, ¶¶ 1, 5 (on file with the author). 
19 Id. ¶ 22. 
20 Janine Natalya Clark, Peace, Justice and the International Criminal Court, in Vincent O. Nhemielle, AFRICA AND 

THE FUTURE OF INTERNATIONAL CRIMINAL JUSTICE 269, 292 (2012). 
21 AU Draft Transitional Justice Policy, supra note 18, at ¶¶ 3, 27-29. 
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recognizes that peace and reconciliation are equally important and desirable goals22 and allows 

affected societies and the AU to determine how and when to fit prosecutions into a larger, holistic 

transitional justice program. 

 

Indeed, for countries still in the midst of conflict, “the most urgent desire of the affected population 

is to cease hostilities [and] restore peace and security.”23  In the eyes of many of these affected 

communities, peace itself “constitute[s] a first measure of justice in Africa.”24  An exclusive focus 

on prosecutions, as is often the case in the West, detracts from this broader understanding of 

justice, reducing the idea of justice to the prosecution of a handful of individuals rather than 

addressing the root causes of mass atrocity crimes.25  But ensuring that such atrocities are not 

repeated requires much more than prosecutions; it requires changes in the political, economic, and 

cultural structures of society that contributed to the atrocities in the first place.26   

 

The AU’s Transitional Justice Policy recognizes that advancing peace, reconciliation, and 

accountability requires careful planning and strategic sequencing of transitional justice measures.27  

Particularly for countries still engaged in or just emerging from conflict, this sequencing approach 

recognizes that it is not always possible to achieve peace and justice at the same time.28  As Thabo 

Mbeki and Mahmood Mamdani have stated, “[t]here is a time and a place for courts, as in Germany 

after Nazism, but it is not in the midst of conflict or a nonfunctioning political system.”29  Where 

mass atrocities are ongoing, the initial focus must be to stop the fighting, implement a ceasefire, 

and negotiate a solution to the crisis.30  This does not mean that all accountability measures are 

suspended, but that they may be more limited until a political settlement has been concluded.31 

 

For several reasons, a premature emphasis on prosecutions can frustrate the search for a peaceful 

resolution, leading to continued conflict that prolongs the misery of affected communities.32  First, 

                                                 
22 Id. ¶¶ 23-24; see also AU Panel of the Wise, supra note 11, at 72; AU, Report of the African Union High-Level 

Panel on Darfur iv, 3 (Oct. 29, 2009), http://www.refworld.org/docid/4ccfde402.html. 
23 AU Panel of the Wise, supra note 11, at 80; see also id. at 80. 
24 Id. at 83.  For example, when asked what factors would facilitate justice and reconciliation, affected community 

members in Darfur included “peace, a secure environment free of weapons, demobilization and reintegration of 

combatants, [and] stability” in their list.  Report of the African Union High-Level Panel on Darfur, supra note 22, at 

48.   
25 Solomon A. Dersso, The ICC’s Africa Problem, in KAMARI CLARKE, ABDEL S. KNOTTNERUS, & EEFJE DE 

VOLDER, AFRICA AND THE ICC: PERCEPTIONS OF JUSTICE 61, 68-69 (2016).   
26 See id.; see also ALBIE SACHS, THE STRANGE ALCHEMY OF LIFE AND LAW 84 (2009). 
27 AU Draft Transitional Justice Policy, supra note 18, at ¶¶ 22-23; see also AU Panel of the Wise, supra note 11, at 

13 (observing that “[j]ustice, peace, and democracy are not mutually exclusive objectives, but rather mutually 

reinforcing imperatives” and that “[a]dvancing all three in fragile post-conflict settings requires strategic planning, 

careful integration and sensible sequencing of activities”). 
28 AU Panel of the Wise, supra note 11, at 11, 14. 
29 Thabo Mbeki & Mahmood Mamdani, Courts Can’t End Civil Wars, NEW YORK TIMES (Feb. 5, 2014), 

https://www.nytimes.com/2014/02/06/opinion/courts-cant-end-civil-wars.html. 
30 AU Panel of the Wise, supra note 11, at 11-12; AU chairman back’s Sudan’s Bashir over court, REUTERS (Sept. 

8, 2008) (stating, in relation to Darfur: “Justice has to be done.  Justice must be seen to be done.  What the AU is 

simply saying is that what is critical, what is the priority, is peace.  That is priority number one now.”), 

https://www.reuters.com/article/idUSL8101824. 
31 AU Draft Transitional Justice Policy, supra note 18, at ¶ 23.  For example, even if prosecutions are temporarily 

suspended, it may be possible to conduct preliminary criminal investigations and identify and preserve evidence.  Id.  
32 See AU Panel of the Wise, supra note 11, at 72; see also Mbeki & Mamdani, supra note 29 (“To call simply for 

victims’ justice, as the I.C.C. does, is to risk a continuation of civil war”). 
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a leader—even one compromised by complicity in the perpetration of abuses—may be necessary 

to bring a faction to the negotiating table, maintain unity, and convince the faction to accept the 

negotiated resolution to the conflict.33  Criminal indictments may undermine the will of such 

leaders to pursue peace and entrench warring factions in their positions, complicating peace 

processes.34  As the Brookings Institution has observed “[t]here is an inherent tension in 

simultaneously pursuing a strategy that assigns criminal scrutiny and/or blame to a party in the 

midst of peace negotiations that depend on the full cooperation of those accused.”35  Second, 

criminal prosecutions may reinforce ethnic cleavages, further entrenching problematic leaders who 

appeal to xenophobic or nationalist constituencies36 and making the process of peace and national 

reconciliation more difficult.37  Third, premature prosecutions may exacerbate atrocities.38  A 

recent study by Michael Broache found that rumors that a rebel leader in the Democratic Republic 

of Congo was about to be arrested pursuant to an ICC arrest warrant motivated the leader to foment 

a new revolt that resulted in “serious atrocities,” including murder, pillage, and sexual violence.39  

And in Uganda, the issuance of ICC indictments against leaders of the Lord’s Resistance Army 

not only caused a temporary halt to peace negotiations, but was also cited, along with arrest 

                                                 
33 For example, South Sudan’s President Salva Kiir Mayardit has said that to reach peace with Sudan, he needs 

Sudanese President Omar al-Bashir at the negotiating table, not in a court room at the ICC.  Thabo Mbeki: ‘Justice 

cannot trump peace,’ ALJAZEERA (May 4, 2017), 

http://www.aljazeera.com/programmes/talktojazeera/2013/11/thabo-mbeki-justice-cannot-trump-peace-

2013112210658783286.html.  Speaking about his own country, Mbeki also stated that the idea of prosecuting 

former President FW de Klerk for apartheid in the 1990s would have been anathema to a peaceful resolution 

because de Klerk was necessary to lead the white population of the country into a democratic agreement.  Id. 
34 For example, the joint AU-UN mediator on Darfur stated that “the process to find a political solution to the crisis 

in Darfur has been significantly slowed and even compromised” by the ICC’s issuance of an arrest warrant for 

Sudan’s President.  Patrick Worsnip, Darfur mediator says Bashir warrant imperils talks, REUTERS (Mar. 26, 2009), 

https://www.reuters.com/article/us-sudan-darfur-un/darfur-mediator-says-bashir-warrant-imperils-talks-

idUSTRE52P7FO20090326.  The African Union likewise has expressed “grave concern” about the effect of 

premature prosecutions “on the delicate peace processes underway in The Sudan,” which are “undermin[ing] the 

ongoing efforts aimed at facilitating the early resolution of the conflict in Darfur.”  Assembly of the African Union, 

Decision on the Meeting of African States Parties to the Rome Statute of the International Criminal Court, Doc. 

Assembly/AU/Dec.245(XIII) Rev.1 (July 3, 2009), https://au.int/sites/default/files/decisions/9560-

assembly_en_1_3_july_2009_auc_thirteenth_ordinary_session_decisions_declarations_message_congratulations_m

otion_0.pdf; see also Assembly of the African Union, Decision on the Application by the International Criminal 

Court (ICC) Prosecutor for the Indictment of the President of the Republic of The Sudan, Doc. 

Assembly/AU/Dec.221(XII) (Feb. 1-3, 2009), https://au.int/sites/default/files/decisions/9559-

assembly_en_1_3_february_2009_auc_twelfth_ordinary_session_decisions_declarations_message_congratulations_

motion.pdf.  
35 Jacqueline Geis and Alex Mundt, When to Indict? The Impact of Timing of International Criminal Indictments on 

Peace Processes and Humanitarian Action 13 (Feb. 2009), https://www.brookings.edu/wp-

content/uploads/2016/06/04_peace_and_justice_geis.pdf. 
36 Payam Akhavan, Are International Criminal Tribunals a Disincentive to Peace?:  Reconciling Judicial 

Romanticism with Political Realism, 31 HUMAN RIGHTS QUARTERLY 624, 630-31 (2009). 
37 Jack Snyder & Leslie Vinjamuri, Trials and Errors: Principle and Pragmatism in Strategies of International 

Justice, 28 INTERNATIONAL SECURITY 5, 21 (Winter 2003/04), 

https://www.ucalgary.ca/peacestudies/files/peacestudies/snyder-and-vinjamuri-day-3.pdf. 
38 Michael Broache, Beyond deterrence: the ICC effect in the DRC, OPEN DEMOCRACY (Feb. 19, 2015), 

https://www.opendemocracy.net/openglobalrights/michael-broache/beyond-deterrence-icc-effect-in-drc; Alex Vines, 

Does the international criminal court end conflict or exacerbate it?, THE GUARDIAN (Feb. 22, 2016) (observing that 

“the ICC can prolong conflict as indicted individuals see no incentive to compromise” and describing the indictment 

of Charles Taylor as having undermined Liberian peace talks), https://www.theguardian.com/global-

development/2016/feb/22/international-criminal-court-help-to-end-conflict-or-exacerbate-it. 
39 Broache, supra note 38. 

http://www.aljazeera.com/programmes/talktojazeera/2013/11/thabo-mbeki-justice-cannot-trump-peace-2013112210658783286.html
http://www.aljazeera.com/programmes/talktojazeera/2013/11/thabo-mbeki-justice-cannot-trump-peace-2013112210658783286.html
https://www.reuters.com/article/us-sudan-darfur-un/darfur-mediator-says-bashir-warrant-imperils-talks-idUSTRE52P7FO20090326
https://www.reuters.com/article/us-sudan-darfur-un/darfur-mediator-says-bashir-warrant-imperils-talks-idUSTRE52P7FO20090326
https://au.int/sites/default/files/decisions/9560-assembly_en_1_3_july_2009_auc_thirteenth_ordinary_session_decisions_declarations_message_congratulations_motion_0.pdf
https://au.int/sites/default/files/decisions/9560-assembly_en_1_3_july_2009_auc_thirteenth_ordinary_session_decisions_declarations_message_congratulations_motion_0.pdf
https://au.int/sites/default/files/decisions/9560-assembly_en_1_3_july_2009_auc_thirteenth_ordinary_session_decisions_declarations_message_congratulations_motion_0.pdf
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warrants, as the reason a final peace agreement was never signed.40  Based on this and other 

evidence, scholars have concluded that although judicial action may sometimes have preventive 

effects on atrocities, it may also “backfire, generating perverse incentives for leaders to escalate 

violence.”41  By contrast, countries such as Argentina and Guatemala demonstrate the potentially 

positive power of sequencing.  During the transition from military dictatorship in Argentina, for 

example, the government worked to build a solid foundation for peace by strengthening democratic 

institutions.42  Once that foundation was in place, the country’s amnesty laws were annulled, 

permitting victims to seek justice before the courts.43  Similarly in Guatemala, the 1996 peace 

accords were accompanied by a national reconciliation law that provided amnesty for most 

crimes.44  Instead of prosecutions, the country invested in a truth commission, officially known as 

the Historical Clarification Commission.45  It was not until 2009 that the Inter-American 

Commission on Human Rights observed that, under international law, the 1996 amnesty law could 

not be applied to serious human rights violations.46 Four years later, the Guatemalan Constitutional 

Court, considering a different but similar amnesty law, held that amnesty decrees do not apply to 

genocide, crimes against the duties of humanity, and forced disappearances,47 opening the door to 

prosecutions.48 

 

                                                 
40 AU Panel of the Wise, supra note 11, at 48-49; Sarah Nouwen, The International Criminal Court: A Peacebuilder 

in Africa? in DEVON CURTIS & GWINYAYI A. DZINESA, PEACEBUILDING, POWER, AND POLITICS AND AFRICA 171, 

181 (2012) (explaining how ICC arrest warrants in Uganda were “an apparently insurmountable obstacle to the 

conclusion of a[ peace] agreement”). 
41 Broache, supra note 38; see also Snyder & Vinjamuri, supra note 37, at 5 (concluding, based on a study of 32 

civil wars, that “the prosecution of perpetrators of atrocities . . . risks causing more atrocities than it would 

prevent”); HENRY F. CAREY & STACEY M. MITCHELL, TRIALS AND TRIBULATIONS OF INTERNATIONAL PROSECUTION 

130 (2013) (noting that indictments by the ICC led to further conflict by emboldening the rebels and inducing 

Gaddafi to “fight on”); id. at 312 (violence in the Great Lakes region was “aggravated and prolonged . . . by 

international prosecution,” while indictments of Sudanese officials led to “deepen[ed] ethnic cleansing”); Nouwen, 

supra note 40, at 182 (describing how ICC charges against individuals in Sudan increased the reluctance of certain 

rebel movements to engage in peace talks), 187 (“the ICC, operating in ongoing conflicts, is used as an instrument 

of war, with which to delegitimize and incapacitate enemies, thereby intesnsifying conflict”); Dawn L. Rothe & 

Victoria E. Collins, The International Criminal Court: A Pipe Dream to End Impunity?, in DAWN ROTHE ET AL., 

THE REALITIES OF INTERNATIONAL CRIMINAL JUSTICE 191, 203 (2013) (“prosecution offers no incentive to end 

hostilities rather it may well be a major factor in the continuation of and displacement of the conflict”). 
42 AU Panel of the Wise, supra note 11, at 12. 
43 HUMAN RIGHTS WATCH, WORLD REPORT, ARGENTINA (2006) (Argentina’s legislature voted to annul the law in 

2003), https://www.hrw.org/world-report/2006/country-chapters/argentina. 
44 CHRISTINE EVANS, THE RIGHT TO REPARATION IN INTERNATIONAL LAW FOR VICTIMS OF ARMED CONFLICT 155 

(2012).  The national reconcilation law was in addition to an earlier 1986 law that granted amnesty for crimes 

committed during the administrations of General Óscar Humberto Mejía Victores and his predecessor, Ríos Montt. 

Guatemala, Decree No. 8-86, Jan. 10, 1986. 
45 EVANS, supra note 44, at 149. 
46 Case of the “Las Dos Erres” Massacre v. Guatemala, Inter-American Court of Human Rights, Judgment 

(Preliminary Objection, Merits, Reparations, and Costs), ¶ 129 (Nov. 24, 2009), 

http://www.corteidh.or.cr/docs/casos/articulos/seriec_211_ing.pdf. 
47 Guatemala, Constitutional Court, Expediente 1933-2012, Apelación de Sentencia de Amparo, at 5 (2013), 

https://app.vlex.com/#vid/470258858. 
48 For example, in 2016, a Guatemalan court found two former military officers guilty of crimes against humanity 

for acts of rape, sexual slavery, and murder.  See Sepur Zarco: In pursuit of truth, justice, and now reparations, UN 

WOMEN (Oct. 22, 2017), http://www.unwomen.org/en/news/stories/2017/10/feature-guatemala-sepur-zarco-in-

pursuit-of-truth-justice-and-now-reparations. 

https://www.hrw.org/world-report/2006/country-chapters/argentina


 8 

Articles 29 and 34A of the revised Protocol provide a mechanism for incorporating the African 

Union’s peace and justice sequencing strategy by providing the African Union’s key peace and 

security organs an important role in the initiation and continuation of cases.  In situations where 

criminal prosecutions may encourage peace by bringing all parties to the table, the Assembly, the 

Parliament, or the Peace and Security Council will have the authority to make an early referral of 

a case to the African Court under article 29 to pressure the relevant parties to negotiate.  By 

contrast, where prosecutions risk derailing peace processes by removing key actors critical to the 

negotiations or by encouraging parties to dig into the fighting in order to win at all costs, these 

institutions could delay referral of a case to the Court, thereby facilitating the search for a mediated 

political solution.49 

 

Once a case has been referred to the African Court under any of the referral mechanisms, articles 

33, 34, and 34A will provide the AU’s peace and security organs – via notification to the 

Chairperson of the African Union – with the information necessary to assess whether those bodies 

should intervene in the case.  This is particularly crucial with respect to the expanded criminal 

jurisdiction since criminal prosecutions, as described above, have the potential to impact ongoing 

peace processes.  By receiving notification of the initiation of a case under article 34A, the 

Assembly, Parliament, and Peace and Security Council, among other bodies, will be able to assess 

whether to submit a request for intervention under article 49.  A right of intervention is not 

guaranteed, but rather is left to the discretion of the Court.50   

 

In exercising its discretion on whether to permit an AU organ to intervene in a criminal case, the 

African Court will have to determine whether a request to intervene in order to propose deferral of 

the criminal case or some other subordination of the criminal proceedings to the peace process 

constitutes “an interest of a legal nature which may be affected by the decision in the case.”51  This 

is not an easy question, and there is no definitive caselaw on this issue.  Nonetheless, there is 

substantial support for such a position.  It is well established that legal interests are not limited to 

borders and contracts, but also extend to matters of peace, security, and human rights.  The 

International Court of Justice, for example, has held that “all States can be held to have a legal 

interest” in ensuring observance of the prohibition on acts of aggression, genocide, and other 

“obligations of a State towards the international community as a whole.”52  Such obligations extend 

                                                 
49 Matiangai V. S. Sirleaf, Regionalism, Regime Complexes, and the Crisis in International Criminal Justice, 54 

COLUMBIA JOURNAL OF TRANSNATIONAL LAW 699, 761 (2016) (noting that “the emphasis in the AU on negotiating 

political solutions to deeply intractable conflicts may mean that a quick resort to judicial measures is de-

emphasized”). 
50 Merger Protocol, supra note 6, annex art. 49. 
51 Id.  The language of the intervention provision is nearly identical to that contained in the Statute of the 

International Court of Justice.  UN, Statute of the International Court of Justice, art. 62 (Apr. 18, 1946) (providing 

that a State may submit a request to the Court to be permitted to intervene where the State has “an interest of a legal 

nature which may be affected by the decision in the case”), http://www.icj-cij.org/en/statute. 
52 Case Concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), International 

Court of Justice, Judgment, ¶¶ 33-34 (Feb. 5, 1970), http://www.icj-cij.org/files/case-related/50/050-19700205-JUD-

01-00-EN.pdf; see also Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 

International Court of Justice, Judgment, ¶ 68 (July 20, 2012), http://www.icj-cij.org/files/case-related/144/144-

20120720-JUD-01-00-EN.pdf.  Although the ICJ referred to States, it is beyond dispute that an international 

organization may enforce a legal interest, even more so when specifically authorized to do so under a relevant treaty 

or protocol.  See, e.g., Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 

http://www.icj-cij.org/files/case-related/50/050-19700205-JUD-01-00-EN.pdf
http://www.icj-cij.org/files/case-related/50/050-19700205-JUD-01-00-EN.pdf
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to the protection of human rights,53 which include the right to “national and international peace 

and security” under both regional African treaties and international declarations.54  Consistent with 

this understanding, judges of the International Court of Justice have explicitly recognized that a 

“legal interest” exists in “preserv[ing] the internal stability of [a] country”55 and “humanitarian 

causes.”56  A progressive African Court could, consistent with this jurisprudence, hold that issues 

of peace and security are “interests of a legal nature” that would permit the Court to defer 

consideration of a case for a period of time.  As noted before, however, the final decision would 

be left to the Court’s discretion. 

 

By leaving the discretion for a deferral with the Court, the Malabo Protocol takes a substantially 

different approach than the Rome Statute of the ICC, under which the United Nations Security 

Council has the authority to require the ICC to defer an investigation or prosecution for up to a 

year.57  There is no automatic ability of the AU or its organs to defer a criminal matter under the 

Malabo Protocol.  Moreover, because any request for a deferral would have to be made through a 

request for intervention, the parties to the criminal matter, as well as the State where the crimes 

occurred, would have an opportunity to comment upon the request and present any supporting or 

countervailing considerations.  The Malabo Protocol therefore ensures a less politicized process 

than that which has confronted the ICC. 

 

                                                 
International Court of Justice, Advisory Opinion, ¶¶ 15-17 (July 9, 2004), https://www.legal-

tools.org/doc/e5231b/pdf/. 
53 International Law Institute, The Protection of Human Rights and the Principle of Non-Intervention in Internal 

Affairs of States (Sept. 13, 1989) (declaring that “every State has a legal interest in the protection of human rights”), 

http://hrlibrary.umn.edu/instree/1989b.htm.   
54 OAU, African Charter on Human and Peoples’ Rights, art. 23(1) (June 1, 1981) (establishing the African 

Commission on Human and Peoples’ Rights), https://au.int/sites/default/files/treaties/7770-treaty-0011_-

_african_charter_on_human_and_peoples_rights_e.pdf; UN, General Assembly Resolution 39/11, Declaration on 

the Right of Peoples to Peace (Nov. 12, 1984), 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/RightOfPeoplesToPeace.aspx; UN, Human Rights Council, 

Declaration on the Right to Peace, U.N. Doc. A/HRC/32/L.18 (June 24, 2016), http://unipd-

centrodirittiumani.it/public/docs/Declaration_RightToPeace_24062016.pdf. 
55 Case Concerning Certain Criminal Proceedings in France (Republic of the Congo v. France), International Court 

of Justice, Order (June 17, 2003) (dissenting opinion of Judge de Cara), http://www.icj-cij.org/files/case-

related/129/129-20030617-ORD-01-02-EN.pdf.  The majority did not appear to contest that internal security may 

constitute a legal interest, which it described as a “right,” and instead concluded that there was no risk of irreparable 

prejudice to that right.  See Case Concerning Certain Criminal Proceedings in France (Republic of the Congo v. 

France), International Court of Justice, Order, ¶¶ 27-29 (June 17, 2003), http://www.icj-cij.org/files/case-

related/129/129-20030617-ORD-01-00-EN.pdf. 
56 See, e.g., South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa), International Court of 

Justice, Judgment (Preliminary Objections), 425 (Dec. 21, 1962) (separate opinion of Judge Jessup), http://www.icj-

cij.org/files/case-related/46/046-19621221-JUD-01-03-EN.pdf; South West Africa Cases (Ethiopia v. South Africa; 

Liberia v. South Africa), International Court of Justice, Judgment (Second Phase), 252-53 (July 18, 1966) 

(dissenting opinion of Judge Tanaka), https://www.legal-tools.org/doc/3ed45e/pdf/.  In the 1966 decision, the 

majority did not dispute that a State may have a legal interest in such issues, but rather held that the legal interest 

must be clearly vested in the particular petitioner in order to permit a claim.  South West Africa Cases (Ethiopia v. 

South Africa; Liberia v. South Africa), International Court of Justice, Judgment (Second Phase), ¶ 44 (July 18, 

1966), http://www.icj-cij.org/files/case-related/46/046-19660718-JUD-01-00-EN.pdf. 
57 Rome Statute of the International Criminal Court, art. 16 (July 17, 1998), https://www.icc-

cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf. 

http://hrlibrary.umn.edu/instree/1989b.htm
https://au.int/sites/default/files/treaties/7770-treaty-0011_-_african_charter_on_human_and_peoples_rights_e.pdf
https://au.int/sites/default/files/treaties/7770-treaty-0011_-_african_charter_on_human_and_peoples_rights_e.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RightOfPeoplesToPeace.aspx
http://unipd-centrodirittiumani.it/public/docs/Declaration_RightToPeace_24062016.pdf
http://unipd-centrodirittiumani.it/public/docs/Declaration_RightToPeace_24062016.pdf
http://www.icj-cij.org/files/case-related/46/046-19621221-JUD-01-03-EN.pdf
http://www.icj-cij.org/files/case-related/46/046-19621221-JUD-01-03-EN.pdf
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Similarly, the AU’s referral authority to the African Court under the Malabo Protocol is more 

constrained than that of the UN Security Council vis-à-vis the ICC.  Unlike the UN Security 

Council, which may refer a case to the ICC related to any country, even if it is not a party to the 

Rome Statute,58 the African Union may only refer cases related to matters in States that have 

ratified the Protocol.59  There is thus no danger that the AU could request that the African Court 

overreach its authority by prosecuting a case related to a State that has not ratified the Protocol, as 

the ICC has done with Sudan. 

 

The principle that accountability measures must sometimes be deferred in favor of more pressing 

peace considerations is widely accepted under international law.  For example, that principle was 

incorporated into the Rome Statute of the International Criminal Court in article 16,60 which 

permits investigations and prosecutions to be deferred an unlimited number of times if the United 

Nations Security Council determines the deferral is necessary to maintain or restore international 

peace and security.61  The Rome Statute has been ratified by 123 of the world’s countries,62 

demonstrating the widespread acceptance of the principles enshrined in article 16.  The principle 

has been further endorsed by the practice of the United Nations Security Council, which has 

exercised that authority to defer potential investigations or prosecutions arising from UN 

peacemaking operations.63  And about two-thirds of the international community has supported 

the African Union’s requests for the deferral of the prosecution against Sudanese President Omar 

Al-Bashir,64 underscoring the widespread acceptance of this principle. 

 

 

                                                 
58 Rome Statute of the International Criminal Court, art. 13(b) (July 17, 1998), https://www.icc-

cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf; id. art. 12(2) (exempting 

UNSC referrals from the requirement that the relevant State be a party to the Statute). 
59 Merger Protocol, supra note 6, annex art. 29(2) (providing that “[t]he Court shall also have no jurisdiction to deal 

with a dispute involving a Member State that has not ratified the Protocol”). 
60 See DAPO AKANDE, MAX DU PLESSIS & CHARLES CHERNOR JALLOH, POSITION PAPER: AN AFRICAN EXPERT 

STUDY ON THE AFRICAN UNION CONCERNS ABOUT ARTICLE 16 OF THE ROME STATUTE OF THE ICC 5 (2010), 

http://www.elac.ox.ac.uk/downloads/AkandeDuPlessisJallohICCPositionPaper.pdf. 
61 Rome Statute of the ICC, supra note 58, art. 16. 
62 The States Parties to the Rome Statute, INTERNATIONAL CRIMINAL COURT, https://asp.icc-

cpi.int/en_menus/asp/states%20parties/Pages/the%20states%20parties%20to%20the%20rome%20statute.aspx. 
63 See UN, Security Council Resolution 1422 (July 12, 2002) (deferring any potential investigation or prosecution of 

“officials or personnel from a contributing State not a Party to the Rome Statute over acts or omissions relating to a 

United Nations established or authorized operation”), https://documents-dds-

ny.un.org/doc/UNDOC/GEN/N02/477/61/PDF/N0247761.pdf?OpenElement; UN, Security Council Resolution 

1487 (June 12, 2003) (same), http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1487(2003). 
64 AKANDE, DU PLESSIS & JALLOH, supra note 60, at 10. 

https://asp.icc-cpi.int/en_menus/asp/states%20parties/Pages/the%20states%20parties%20to%20the%20rome%20statute.aspx
https://asp.icc-cpi.int/en_menus/asp/states%20parties/Pages/the%20states%20parties%20to%20the%20rome%20statute.aspx
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N02/477/61/PDF/N0247761.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N02/477/61/PDF/N0247761.pdf?OpenElement
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1487

